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        July 28, 2014 
 
BY CM/ECF 
 
The Honorable Andrea R. Wood 
United States District Judge 
Everett McKinley Dirksen, United States Courthouse 
219 South Dearborn Street 
Chicago, IL 60604 
 
 Re: Ass’n of Am. Phys. & Surg., Inc. v. Am. Bd. of Med. Specialties,  

No. 1:14-CV-2705 (ARW) 
 
Dear Judge Wood, 
 
  This letter is on behalf of Plaintiff Association of American Physicians & Surgeons, Inc. 
(“AAPS”), in connection with the pending motion to dismiss by Defendant American Board of 
Medical Specialties (“ABMS”). 
 
 Attached is an article in the Wall Street Journal (Melinda Beck, “Doctors Upset Over 
Skills Review,” 7/21/14), which neither AAPS nor I initiated.  (I did not see this article until 
nearly a week after it was published.)  Judicial notice of this newspaper article should be allowed 
by analogy to the authority repeatedly cited by Defendant ABMS, which approved judicial notice 
of newspaper articles in this antitrust context.  See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 568 
n.13 (2007) (decision was cited by ABMS’s Brief in Support of Its Renewed Motion to Dismiss 
at 6, 10, and passim in ABMS’s Reply). 
 

I submit this article for judicial notice of only the following paragraph (p.3, near the top):   
 

The ABMS also says it has arranged with some 32 major health systems, including the 
Mayo Clinic and M.D. Anderson Cancer Center, for their own in-house quality 
improvement projects to satisfy some MOC requirements for their doctors. 

 
 This reported statement by Defendant ABMS is contrary to its position in this case, 
which is that hospitals are somehow acting independently of ABMS in imposing MOC 
requirements.  See ABMS’s Brief in Support of Its Renewed Motion to Dismiss at 5, 6, 8, 10 
(characterizing actions by hospitals and others about MOC as independent of ABMS); ABMS’s 
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Reply at 2, 4, 6, 11, 12, 13 (same characterization by ABMS that hospitals and others are acting 
independently of it). 
 
 This highly credible newspaper has attributed statements to Defendant ABMS that 
conflict with its central argument for dismissal here.  Given the reliability of the source and the 
plausibility of the statements attributed to Defendant, this should qualify for admission under the 
above-cited authority of Twombly or under an exception to the hearsay rule (e.g. F.R.EVID. 201, 
801(d), 805, 807).  At a minimum, ABMS should explain fully its arrangement with these 
hospitals in light of the contrary impression it has given to this Court. 
 
 
        Sincerely, 
 
        s/ Andrew L. Schlafly 
 
        Andrew L. Schlafly 
        Counsel for Plaintiff AAPS 
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