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I.

Identity of Amicus Curiae,

Interest in the Case, and Authority to File
Founded in 1943, the Association of American Physicians and Surgeons, Inc. (“AAPS”) is a national non-profit organization. Our members are physicians in every specialty, many of whom practice in Nevada.  We are one of the largest purely membership-funded physician associations in the country.  Recently, we learned of the profound issue in this case, which heavily impacts physicians and patients in Nevada, and beyond.

AAPS is dedicated to defending the patient-physician relationship and to protecting patients’ ability to select their preferred physician without undue interference by government or managed care.  We consistently file amicus curiae briefs out defense of free enterprise in medicine, which is essential to physicians and patients alike.  

Amicus has a direct and vital interest in the ability of Appellant Mitchel Earl Phillips, D.O., (Dr. Phillips) to withdraw his plea of nolo contendere to “failure to maintain adequate records”, based on the draconian unintended consequences.

II.

ARGUMENT


Dr. Phillips was erroneously advised to plead guilty to failure to maintain adequate records.  Because of that uninformed decision, Dr. Phillips will be effectively stripped of the ability to practice medicine and his patients will be precluded from seeking care from their preferred physician.   

As a consequence of a non-felony plea for failure to maintain adequate records, wholesale exclusion from one’s profession and livelihood is neither rational nor proportionate.   Thus, withdrawal of the plea is warranted under the “manifest injustice” standard.


A nolo contendere plea is intended to preserve the defendant’s rights in other proceedings.  And here, the denial of that right has caused the miscarriage of justice.  

It is inconceivable that an informed doctor in similar circumstances would knowingly and voluntarily enter a plea that effectively precluded him from practicing medicine.  Thus, these compelling circumstances warrant withdrawal of that plea.

A. The Severe and Unanticipated Hardship of Exclusion from One’s Livelihood Justifies Dr. Phillips’ Withdrawal of His Nolo Contendere Plea.

“The district court has the duty to review the entire record and determine whether the plea was valid under the totality of circumstances.” Barajas v. State, 115 Nev. 440, 442, 991 P.2d 474, 475 (1999) (citing Bryant v. State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986), emphasis added)).  The totality of circumstances includes, at a minimum, the direct consequences of the plea and the information on which it was based.  A plea to a misdemeanor, for example, should not unwittingly result in life imprisonment.

Nor can the non-felony plea here justly result in deprivation of the livelihood for Dr. Phillips.  His plea of nolo contendere for failure to maintain certain records should retain its true meaning: reservation of his right to contest the charge in collateral proceedings.  See Merriam-Webster Dictionary (defining term such that it “does not preclude denying the truth of the charges in a collateral proceeding”).  But a federal regulation, 42 C.F.R. § 1001.101, does not respect this reservation of rights.  That regulation mandates automatic exclusion from Medicare based on a state law guilty plea, despite Dr. Phillips’ pleading in a manner to reserve specifically his rights to contest other uses of it.

Misuse of the plea by federal regulation deprives Dr. Phillips of his livelihood and of caring for patients under the Medicare and other federal programs.  It also infringes on his patients’ rights to receive his services.  But the tragic Rube Goldberg-like chain of unintended consequences does not stop there.  

Because virtually all hospitals rely on federal programs, they now uniformly insist on excluding Dr. Phillips, even from services unrelated to Medicare.  Manifest injustice results from using Dr. Phillips’ plea against him in a manner he never intended or understood when entering it, especially when he specifically reserved his rights against such misuse.  Essentially, he is unjustly excluded from his profession based on a misdemeanor plea of “no contest.”

Recently, the consequences have worsened further.  Subsequent to Dr. Phillips’ entering his plea, hospitals around the country are now being compelled by the federal government to change their bylaws to exclude physicians from caring for non-Medicare patients based on any blemish on their record in government programs.  Private as well as public hospitals are enacting such exclusion, which is contrary to the very purpose of a “no contest” plea of guilt like Dr. Phillips’.  Even worse, private insurance carriers have terminated their reimbursement agreements with him, because of the federal exclusion.  This unintended domino effect has been catastrophic.

Withdrawal of such a plea has been allowed on less compelling facts.  In the Hawaii Supreme Court case of Hawaii v. Adams, 76 Haw. 408, 879 P.2d 513 (1994), a physician pleaded guilty to one count of Medicaid fraud.  As here, the physician misunderstood the “severity of the potential penalty” and sought to withdraw his plea.  76 Haw. at 410, 879 P.2d at 515. As here, the court lower rejected his attempt.  Id.  The state Supreme Court reversed, as this Court should.  76 Haw. at 415, 879 P.2d at 520.

Although Adams involved an indirect violation of the plea agreement by the State, it outlined a standard equally applicable here:

We now hold that either resentencing or withdrawal of a plea may be the appropriate remedy depending on the defendant’s particular circumstances.  In considering which remedy is appropriate, the trial court should give considerable weight to the choice of the defendant. ‘[A] court ought to accord a defendant's preference considerable, if not controlling, weight ....’  Other factors to be considered include the timeliness of the motion, the extent of the [prosecutorial] breach, the prejudice to the parties, and which alternative will best serve the effective administration of justice. Moreover, either alternative may be unsuitable due to new information or changed circumstances since the defendant entered into the plea agreement.

76 Haw. at 414-15, 879 P.2d at 519-20 (quoting  Santobello, 404 U.S. 257, 267 (1971), footnote omitted).


This analysis does not hinge on whether Dr. Phillips’ exclusion from hospitals is the result of an indirect violation of the plea bargain or an unintended Rube Goldberg-like consequence.  The manifest injustice is the same.  And the deprivation of care to patients seeking his services exists regardless of whether Dr. Phillips was misled by his adversary or his own counsel.  This catastrophe justifies withdrawal of his plea.

The Adams court’s analogy to contract law, with constitutional gloss, is apt here.  76 Haw. at 412, 879 P.2d at 517 (citing State v. Yoon, 66 Haw. 342, 348, 662 P.2d 1112, 1116 (1983)).  The State did not seek Dr. Phillips’ wholesale exclusion from hospitals.  And Dr. Phillips never agreed to or even contemplated such a harsh result.  Thus, both parties were, in effect, mistaken about a fundamental aspect of their plea agreement.  Accordingly, under fundamental principles of contract law, there was never a true meeting of the minds.  Consequently, the purported agreement is null and void.  See, e.g., United States v. Trahan, Civ. No. 95-35815, 1996 U.S. App. LEXIS 16494, *4 (9th Cir. June 18, 1996).  There the federal Court of Appeals allowed withdrawal of a guilty plea based on its finding that the “guilty plea was tainted by the mutual mistake and misinformation.”  Id. at *5.

In Arizona v. Chavez, 130 Ariz. 438, 636 P.2d 1220 (Ariz. 1981) (en banc), the Arizona Supreme Court reached a similar conclusion and allowed withdrawal of a guilty plea.  The court held: 

if the parties to a plea bargain were mistaken as to the existence of a material factor which caused them to enter the agreement, and this material factor is discovered after sentencing, the defendant can withdraw his guilty plea if such action is necessary to prevent manifest injustice.

130 Ariz. at 439, 636 P.2d at 1221. 

The court added that, by analogy, “the parties suffered from a mutual mistake of a material fact.”  130 Ariz. at 439, 636 P.2d at 1221.  See also Arizona v. Stevens, 154 Ariz. 510, 514, 744 P.2d 37, 41 (Ariz. Ct. App. 1987) (finding guilty plea lacked requisite basis where both defendant and state were mistaken about material factor). 

Here, the parties also suffered from a mutual mistake of fact - the unintended, harsh consequences of the plea.  Thus, Dr. Phillips should be allowed to withdraw his plea.  The only reason not to grant withdrawal is if the State demonstrates real prejudice, which it cannot do here.  
B. Withdrawing the Plea Will Not Prejudice the State.

Where a defendant provides plausible and legitimate reasons to support the withdrawal of his nolo contendere plea and the prosecution fails to show prejudice, denying the defendant’s motion is an abuse of discretion.  See Hawaii v. Gomes, 79 Haw. 32, 40, 897 P.2d 959, 967 (1995).  

Dr. Phillips is not withdrawing his plea to adversely affect Nevada’s interests or to change his sentence.  And while Nevada may oppose the withdrawal, it lacks standing to defend federal interests that were not included in the original plea agreement. 

Moreover, the hardship factors noted in denying requests for withdrawal are absent here.  In United States v. Barker, 514 F.2d 208, 223 (D.C. Cir.), cert. denied, 421 U.S. 1013 (1975), the court identified government interests against withdrawal, which include (1) granting use immunity based on pleas, (2) exposing prospective jurors to prejudicial impact of a publicized trial, and (3) encountering difficulties in reassembling witnesses and evidence for a new trial.  

The charge here – failure to maintain records – does not implicate any of the above-referenced factors.  Thus, withdrawing the plea would not result in hardship to the State.

However, given the harsh and unintended consequences that will result if the plea is not withdrawn, failure to do so will result in manifest injustice.  Accordingly, the plea should be withdrawn on those grounds alone.  Withdrawal is additionally supported on constitutional grounds.    


C. Dr. Phillips Has a Constitutional Right to Withdraw His Plea. 

Dr. Phillips’ arguments in his Fast Track Statement, and the supporting deposition testimony of his prior attorney, support withdrawing the plea on the basis of misunderstanding consequences as outlined by the United States Supreme Court.  

In Boykin v. Alabama, 395 U.S. 238(1969), the Supreme Court held that:

[b]ecause a guilty plea waives the rights against self-incrimination, to trial by jury, and to confront one’s accusers, its acceptance requires the ‘utmost solicitude of which courts are capable in canvassing the matter with the accused to make sure he has a full understanding of what the plea connotes and of its consequence. 
Id. at 243-44 (1969) (emphasis added).  

...

...

The court further stated that 

[i]gnorance [or] incomprehension...might be a perfect cover-up of unconstitutionality.  The question of an effective waiver of a federal constitutional right in a proceeding is of course governed by federal standards.  

Id. at 242-43 (citing Douglas v. Alabama, 380 U.S. 415, 422 (1965).  

A failure to understand consequences of a plea, as here, precludes any purported waiver of a constitutional due process right.  Thus, withdrawal of the plea is warranted.


In a case similar to this one, a federal appellate court reversed outright a physician’s conviction based on inadequate counsel and surprises now common to the exceedingly complex Medicare system. See Siddiqi v. United States, 98 F.3d 1427 (2d Cir. 1996).  In Siddiqi, a convicted physician claimed he was inadequately represented. The court found “[a] miscarriage of justice [had] occurred,” and rather than remand for further proceedings, the court summarily reversed his conviction.  Id. at 1427.  

Medicare regulations are known to be irrational and incomprehensible.  And the destruction of a physician’s entire career and livelihood for simple administrative oversight within such a complex regulatory scheme is hardly reasonable.  In fact, it constitutes a miscarriage of justice.  

Dr. Phillips should not have his livelihood stripped from him.  He wants to continue to practice medicine.  And his patients want his medical treatment. It would be manifest injustice to deny them.
III.

CONCLUSION


The District Court abused its discretion in refusing to allow Dr. Phillips to withdraw his plea of nolo contendere.  That decision should be reversed.  And Dr. Phillips should be permitted to withdraw his plea. 

DATED this ___ day of January, 2002.
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